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~ 3~ <ITT .:rr=r "C;cf "C@T Name & Address of the Appellant/ Respondent
Arvind B Safa! Homes LLP

Ahmedabad

ail{ arfh z aft smr sriats rra aat ? it a za am?uf zunfenf Rt aar; nm a1f@art at
3748ta zr gr)erur am gd a a5ar &

Any person a aggrieved by this Order-In-Appeal may file an appea~ or revision application, as
the one may be against such order, to .the appropriate authority in the following way :

rd war qr q7)erur 3mar
Revision application to Government of India :

(1) at1Un zyca 3rf@1fzm, 1994 ht er 3ra Rh aa n; mr4iia i qa err al g-err ,em Tr{a
a siifa yrterur mla aft fra, ·rd ar, fa. intra, Ga fur, aloft +iRsr, flat lq rqa, ire nrf, r{ fact
: 110001 cm .cBl"~~I .
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

. .
(ii) zrfu 1=!TR cBl" ~ m- T-l11=Jc,f Ti sra hft rR ala a fat vsrir zn rr arar zu fl rusrm qr
arvsrI i mm um g; mf , za fan@l Tur zu suer i ark as fhl arm ii za fat wsrur i it me cJft 'llfcl,m <Ti
c:RR ~ "8"f I
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exporte 1/-:-G
or territory outside India. ;:1.,
~ ~ <ITT 1.rffiR fclTT( f.).:rr anaa (ua zu pr a)) fufa Rh5au <Tm lrm "ITT I t

th
.I;

(b)
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(ea) ma a ag Raft rg zurq ii Raffaa mr u 4 ma # faffs # Ur@tr gena ma R 3Ta1 .
# Rae ii it naae Ra#lg aqr Raffa &1 '

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(«) ufe gnca atya fg fa ma a are (in zqr mi) f;n:r@ WI.IT Tfm "I-JIB if I

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.
aifa a7aa #t sag zgca # aprat a fg it sh #fez ma # n{ ? ailam?gr sit za err gd
Rll1, cf> ~ 3~. 31cfrc;r cf> IDxT -qrfur cIT ~ 1:R m mer if fcmr 3T~ (-;::/.2) 1998 tTRi 109 ff]xT

RP@~ T[l::! if I

(d)

(1)

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rul~s made there under .and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

a4tu area zyca (r4ta) Rmra6fl, 2001 cf> Rll1, 9 cf> 3iafa Rffe Tr 'fffillT ~-8 ii c:'f ~ if.
mc\rf 3lrn1 cf> >ffu ~~~"fl m-;:r l=!IB cf> +4 «-sre vi ar4a arr&gr at-a #ii # mer (_)
-ef"-crn 311W<f WI.IT Gr ale l ea rr rat g. at garftf 3iw@ tTRT 35-~ if fqmmr ~ cf> '.ffC1"R
a qa a rr @ls--s ara a6 4Ra fl et#t a1R;1

The above application shall be made in duplicate in F.orm No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a ·
copy of TR-6 Chai Ian evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) ffaGr a4aa # er ei via+a a ga ala qt zn s#a a st at tr1 2oo/- 6tr 4war #l u
ail srei ica vm a caaunrr t it 1 ooo/ - ctr ~ :f@A cB'r uff"C! I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. 0

Rt gyca, a4ht Una rca viaa 3r@alt nanf@aw #fa or9­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal..

(«) ahnr grca 3rf@fr, 1944 #t err as-4l/35-~ cf> 3iw@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(cp) ljcfd~Rslct qRmct 2 (1) cf5 ii ~ 3T¥JTT cf) 3@lcll c#r 3llfrcrr. 3Tlfrc;rr cf) lWIB ii "tl11TI ~- ~
qraa zcan vi hara anal4 nnf@era (free) #l ufa 2fa 9far, 3Il5l-lc\lE!li:; ii 3it-20,

fr-:cc;r g1R=c!cc1 cf5A.J t'3°-s, ~ rf"<TT , 3ll3l-li:;IE!li:;-380016

---3---

(°
!1-' _·
:'· e
;c ,:- ""+° #3

" .

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, ·New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.



The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf z# smr i a{ pa srgii atrr zhr ? a rel pea sitar f; #t mr ram srjai
in fan um al gr zr3ha gy ft f far u&t mrf aa a ft zqenferf 3rflrq
nznferaUr at ya 3rat zu a#4hu war pt ya 3ma fhu urr &t
In case of the or_der covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0

(4)

(5)

nrurizr zyca 3rf@/fzu 197o rm izitf@r #t 31gqf-1 if fefffR fhg argai sa am4ea zT
Tea 3rat zrnfenf fvfr qf@rant a an2rrt 4l ya uf R .6.so ht ml Ir1ra4 yea
Beaz am @hr aft
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

z«'ail vi4f@er mat at fziruraa fuii al 3t sit er 3raff fhzn Grat ? it ta ye,
aha Gara zrca ya tarn at@4 znrznf@raw (raff@f@) fr, 1gs2 ffea

Attention in invited to the rules covering these and other related matter cqntended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) f zren, a#tu n«a zyen vi to 3r4l#hr zmrznf@raw (frez), a uf ar@cat # mr
astir iar (Demand) gd is (Penalty) nl 1o% ra sar aa 3f@art ? yzrif4, 3r@rara ra 5rm 10n ··

cfiD"$~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994) .

a)car3u ras 3th@taraa3iai, gnf@a ztam "aacr Rt zia"(Duty Demanded) ­
.:i0 (i) (Section) "cis" llD~~fo:Tmftnrfu;

(ii) farmarrhcrl#fez #r fr;
. (iii) cl3fez fer#it± frza 6aaza ±zr f@.

For_ an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-c!eposited, provided that the pre­
depostt amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994). ·

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

ssw 32r a uf 3r4la qf@raur agr si rcas 3rzrar area zn av Raff@a at ir fr zr erea #
10¾ mrarar 1:f-={ ail srzi ha au faarfa zt aa avg # 10% arararur 'q"{ cfi'l' ~~~I.:, . .:,

In view of above, an appeal against this order shall lie before the Tribunal on pay, ·
10% of the duty demanded where duty or duty and penalty are in dispute, o'r per.rf
penalty alone is in dispute." ·/J



3
F No.V2(57)28/Ahd-South/18-19

ORDER-IN-APPEAL

This appeal has been filed by M/s. Arvind B Safal Homes LLP(Limited

Liability Partnership), Khokhara, Mehmedabad, Ahmedabad-380008

(hereinafter referred to as "the appellant") against the Order-in-Original

number SD-05/07/DKJ/DC/2017-18 dated 31.05.2017 (hereinafter referred

to as "the impugned order") passed by the Deputy Commissioner, Service

Tax, Div-V, Ahmedabad (hereinafter referred to as "the adjudicating

authority").

2. Brief facts of the case are that during the course of test audit of the

records of the appellant, it was noticed that the appellant firm came into

existence on 24.09.2010 through their partners M/s Arvind Infrastructure Ltd

and M/s Safa I Homes LLP, for a joint. venture having their offices at Rohit

Mills Premises, Rohit Circle, Khokhara, Ahmedabad, for constructing

Residential uh its. Further, the appellant entered:· into Job work agreement

with M/s Arvind Infrastructure and with M/s Safal Homes LLP and collecting

job work charges from them for supply of ready Ready w O
Concrete(hereinafter referred to as "RMC"). Thus the appellant was doing job

work for the principals and collecting job work charges for ready RMC. Also,

the benefit of Notification No. 8/2005-ST cannot be extended to them as no

Central Excise duty has been paid by the Principals. Further, during the

course of audit and on scrutiny of Balance Sheet and freight expense ledger,

it was also noticed that during 2010-11 to 2011-12, the appellant had

incurred freight expense but failed to discharge service tax liability.

In view of the above, a show cause notice, dated 11.04.2016, was

issued to the appellant which was adjudicated by the adjudicating authority

vide his impugned order wherein he confirmed the demand of Service Tax

amounting to 31,81,214/- under the category of BAS and demand or O
Service Tax amounting to 15,436/- under the category of Transportation of

goods through Road Services(hereinafter referred to as "GTA services"),

under Section 73(1) read with Section 68 of the Finance Act, 1994. He also

ordered to recover interest under Section 75 of the Finance Act, 1994 and

imposed penalty 10,000/- under section 77(1)(a) of the Finance Act,

1994 for their failure to take registration in accordance with the provisions of

Section 69 · and also imposed penalty of 10,000/- under section 77(2) of

the Finance Act, 1994, for the failure to file correct ST-3 return and imposed

equivalent penalty of Z 31,96,650/- under Section 78 of the Finance Act,

1994.

3. Being aggrieved, the appellant have filed the present appeal before

me. The appellant argued that they were the manufacturer of BM4C,_ though
on job work basts, the question of levying service tax on sue2/@j es

~
~Jf~/'•i\
• <2 5
·, .9"o ,o"
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not arise. The appellant relies upon the following decisions in support of the
'

contentions.

1. 2017(51) S.T.R.462(Tri. - Del.) Ramdarshan Rolling Mills versus
Commissioner of Central Excise & S.T., Indore
2. 2016(46)S.T.R 426(Ti.-Mumbai) Endurance Systems India (P) Ltd. Versus
Commr. of C.Ex. & Cus., Aurangabad ·
3. 2016(46) S.T.R. 357(Tri. - Del.) Walltracts India Pvt. Ltd. Versus
Commissioner of Central Excise, Delhi-II
4. Commissioner V. New Era Handling Agency-2016(44) STR J278(SC)

Furthermore, in respect of demand of GTA Service, it is submitted that mere

difference of figures cannot be the sole basis for demand. Further, the

appellant informed that they are registered with the department and has filed

return. Therefore the question of imposition of penalty under section 77 also

does not arise. The appellant prays for personal hearing in this appeal.

4. A personal hearing in the matter was held on 27.08.2018 and Shri
i

Shridev J Vyas, Advocate of the appellant appeared for the same and

reiterated the grounds of appeal.

5. I find that the main issue is whether the appellant is liable' to pay

service tax on job work charges received from M/s Arvind Infrastructure Ltd.,

A'bad and M/s Safal Homes, A'bad for 'supply of ready RMC to them. Further,

it is clearly mentioned in the para 11.6 of the impugned order that the

appellant vide their letters dated 06.12.2012 and 24.05.2013 accepted the

fact that their service fall under the BAS. Thus the appellant were well aware

of the provisions of Service Tax. In this connection I reproduce below the

relevant notifications on the issue and the definition of BAS as under:

(i) Notification No. 8/2005-ST dated 01.03.2005

Job work - Service tax exemption to goods produced on behalf of client

In exercise of the powers conferred by sub-section (1) of section 93 of the
Finance Act, 1994 (32 of 1994) (hereinafter referred to as the Finance.Act),
the Central Government, on being satisfied that it is necessary in the public
interest so to do, hereby exempts the taxable service of production of goods
on behalf of the client referred in sub-clause (v) of clause (19) of section 65
of the said Finance Act, from the whole of service tax leviable thereon under
section 66 of the said Finance Act :

Provided that the said exemption shall apply only in cases where such goods
are produf:ed using raw materials or semi-finished goods supplied by the
client and goods so produced are returned back to the said client for use in
or in relation to manufacture of any other goods falling under the First
Schedule to the Central Excise Tariff Act, 1985 (5 of 1986), as amended by
the Central Excise Tariff (Amendment) Act, 2004 (5 of 2005), on which
appropriate duty of excise is payable.

Explanation. - For the purposes of this notification, ­

(i) the expression "production of goods" means war@n@,,pon raw
materials or semi-finished goods so as to complet, ," .• " hole of
production, subject to the condition that such productio id. }nt to
"manufacture" within the meaning of clause (f) of se entral
Excise Act, 1944 (1 of 1944);
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(ii) "appropriate duty of excise" shall not include 'Nil' rate of duty or duty
of excise wholly exempt.

(ii) Notification No. 19/2005-ST dated 07.06.2005

Service tax - Amendments to Notification Nos. 13/2003-S.T.,
14/2004-S.T., 15/2004-S.T., 24/2004-S.T. and 8/2005-S.T.

In exercise of the powers conferred by sub-section (1) of section 93 of the
Finance Act, 1994 (32 of 1994), the Central Government, on being satisfied
that it is necessary in the public interest so to do, hereby directs that the
following notifications of the Government of India in the Ministry of Finance
(Department of Revenue) as specified in column (2) of the Table below, shall
be amended or further amended, as the case may be, in the manner
specified in the corresponding entry in column (3) of the said Table, namely

Table

5. No. Notification number Amendments
and date

(1) (2) (3)
5. 8/2005-Service Tax, In the said notification, ­

dated the 1st March, (i) for the words "production of goods
2005 [G.S.R. 142 on behalf of the client", the words
(E), dated the 1st "production or processing of goods
March, 2005] for, or on behalf of, the client" shall

be substituted;
(ii) in the proviso, for the words

"produced", occurring at two places,
the words "produced or processed"
shall be substituted;

(iii) in the Explanation, in clause (i), ­
for the words ' "production of

(a) goods" ', the words '
"production or processing of
goods" ' shall be substituted;

(b) for the words "production"
occurring at two places, the
words "production or
processina" shall be substituted.

This notification shall come into force on the 16th day of 2. June, 2005.

(iii) Notification No. 12/2012-ST dated 17.03.2012

List of Services exempted from Service tax after enactment of Finance Bill,
2012 - Negative list

In exercise of the powers conferred by sub-section (1) of section 93 of the
Finance Act, 1994 (32 of 1994) (hereinafter referred to as the said Finance
Act), the Central Government, being satisfied that it is necessary in the
public interest so to do, hereby exempts the following taxable services from
the whole of the service tax leviable thereon under section 66 B of the said
Finance Act, namely :­

30. Carrying out an intermediate production process as job work in relation
to ­

(a)-.........
(c) any goods on which appropriate duty is. i the principal

;-:

manufacturer; or

¢

0

0
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"Business Auxiliary Service" falling under Section 65(105)(zzb) of
. I

the Finance Act, 1994, is defined as under :
"Business Auxiliary Service" means any service in relation to, ­
(i) promotion or marketing or sale of goods producedor provided by or
belonging to the client; or
(ii) promotion or marketing of service provided by the client; or
[ ]
(iii) any customer care service provided on behalf of the client; or
(iv) procurement ofgoods or services, which are inputs for the client; or
[Explanation - For the removal of doubts, it is hereby declared that for the
purposes of this sub-clause, "inputs" means all goods or services intended for
use by the client;]
() production or processing of goods for, or on behalf of the client;
or
(vi) provision of service on behalf of the client; or
(vii) a service incidental or auxiliary to any activity specified in sub-clauses
(i) to (vi), such as billing, issue or collection or recovery of cheques,
payments, maintenance of accounts and remittance, inventory management,
evaluation or development ofprospective customer or vendor, public relation
services, management or supervision, and includes services as a commission
agent, [but does not include any activity that amounts to "manufacture" of
excisable goods].
Explanation ­

(a) ..
(b)['excisable goods' has the meaning assigned to it in clause (d) of

section 2 of the Central Excise Act,1944(1 of 1944);
(c) 'manufacture' has the meaning assigned to it in clause (f) of section 2

of the Central Excise Act, 1944(1 of 1944)]

6. Thus on plain reading of the notifications and the definition of BAS,
'

the law is quite clear on the issue that job work activity falls under BAS and

if the job worked goods have suffered excise duty, then the benefit of the

notification 8/2005-ST can be availed and service tax has not to be paid, and

vice-versa. In this connection, various judgments are also mentioned in

impugned order by the adjudicating authority, which clearly show the, service

. tax liability of the appellant. Further I find that RMC is an excisable product

and is chargeable to excise duty under Chapter 38 of the CETA, 1985 and in

para no. 10.4 it is clearly mentioned that the audit team has verified the fact

that the Principals i.e. M/s Arvind Infrastructure Ltd., A'bad and M/s Safal

Homes, A'bad has not paid excise duty on the RMC. Further, I find that the

appellant has not submitted any supporting documents regarding payments

of central excise duty on RMC by the principal manufacturer.

7. Regarding the issue of non-payment of service tax on GTA, I find that

the appellant was falling in the specified category of person liable· to i pay tax

as recipient of taxable service in terms of sub clause (v) of clause (d) of sub

rule (1) of Rules 2 of the service Tax Rules, 1994,a@apgatory on the
2 ·" 6]

part of the taxpayer to discharge service tax liability/under @ category of
Transport of Goods by Road (GTA) Services. In l#gig coin&cu ?it is clearly

e D .&g'.-- $S° s°·v·o '
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mentioned in their grounds of appeal that mere difference in the figures

cannot be the sole basis for demand but the appellant failed to submit proper

justification of said difference in value before me. Hence, I find that the

adjudicating authority has rightly confirmed the demand.

Thus, in view of the above, it is very much clear that if the principal

manufacture was availing exemption from payment of central excise duty on

RMC, the benefit from payment of service tax cannot be given to the

appellant. I find that this was a case of deliberate suppression of facts and

evasion of duty, which categorically proves the intention of the appellant

about concealing their income and evasion of taxes. Accordingly I find that

the invocation of extended period is justified. Thus, without much ado, I

conclude that the adjudicating authority has rightly confirmed the demand.

8. In view of above discussions, I up held the impugned order passed by

the adjudicating authority and reject the- appeal filed by the appellant.

9. 374ai aarr zfr ag 3r4rt ar fGqzrl 3qlaa aha t fan star el 0
9. The appeals filed by the appellant stand disposed off in above terms.

M-·O.8VY_..
1, •a ae

(3arr via)
CENTRAL TAX (Appeals),

AHMEDABAD.

ATTESTED

\

(VI SE)
SUP DENT,
CENTRAL TAX (APPEALS), AHMEDABAD.

BY R.P.A.D

To,
M/s. Arvind B Safa! Homes LLP.,

24, Government Servants Society,

Near Municipal Market,

C.G. Road, Ahmedabad-380 009.

Copy to:­
1. The Chief Commissioner, Central Tax Zone, Ahmedabad.

2. The Commissioner, Central Tax, Ahmedabad-South.
3. The Dy./Asstt. Commissioner, CGST, Division-V, Ahmedabad-South.

4. The Asstt. Commissioner, (Systems), CGST, Hq., Ahmedabad-South.

~uard file. "'

6. P.A file.
i
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